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at the time DiGravio discovered them prob-
able cause existed for the arrest of Dakota,
and that in the course of making a lawful
arrest on premises that appeared to the
public and to the agents to be business
premises the agents had the right to make a
cursory examination of the room in which
the defendant was arrested to see if anyone
else was present who might threaten their
safety or destroy evidence. We disagree.
Unless there are exigent circumstances
which would cause the law enforcement
agents reasonably to believe that they
might be in danger, warrantless security
searches of the closed or concealed areas of
a room in which an arrest is made, whether
the premises be business ? or residential, are
not sanctioned under the Fourth Amend-
ment.? Exigent circumstances may exist
where the agents have information that the
individual arrested is travelling with other
armed accomplices or where the agents
have reason to believe other suspects were
in the apartment. United States v. Sellers,
520 F.2d 1281 (4th Cir. 1975); United States
v. Smith, 515 F.2d 1028 (5th Cir. 1971).
Mrs. Dien had told DiGravio, in her initial
interviews with him that Dien was involved
in trafficking marihuana along with “Clay”,
“Rick” and “George”. At the time of Da-
kota’s arrest none of these persons had been
arrested. However, when DiGravio was
following the van he observed only Dakota
assisting in the loading of the van—no oth-
er persons were seen emerging from the
building to assist even though it took Dako-
ta three trips to bring out all the cartons.
When the agents returned to 262 Fifth Av-
enue, DiGravio did not search the room
immediately upon entering as would nor-
mally be expected if one suspected hidden
accomplices. There is no basis for finding
exigent circumstances since the agents had
no grounds for believing, nor did their con-
duct indicate that they in fact believed, that

2. As the Supreme Court recently stated in Lo-Ji
Sales, Inc. v. New York, — U.S. , 99 S.Ct.
2319, 60 L.Ed.2d 920 (1979): * . . thereis
no basis for the notion that because a retail
store invites the public to enter, it consents to
wholesale searches and seizures that do not
conform to Fourth Amendment guarantees.”
Id. at ——, 99 S.Ct. at 2326.

there were any other persons in the studio.
Therefore the warrantless search was im-
proper and the bales of marihuana should
have been suppressed.

Appellants’ convictions are vacated and
the case remanded for further proceedings.*
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A German Dbanking partnership
brought action against an American bank
alleging negligence in transfer of funds to a
second American bank for the account of a
German bank which had failed. The Unit-
ed States District Court for the Southern
District of New York, Vincent L. Broderick,
J., dismissed the action, 464 F.Supp. 989,
and plaintiff appealed. The Court of Ap-
peals, Moore, Circuit Judge, held that: (1)
based on the nature of the clearing house
interbank payments system, known as
CHIPS, and the fact that member banks
viewed transactions as irrevocable, as evi-
denced by short-term change thereafter in-
stituted, CHIPS transfers were irrevocable
when made; (2) where an assignee received

3. See Chimel v. California, 395 U.S. 752, 763,
89 S.Ct. 2034, 23 L.Ed.2d 685 (1969).

4. In light of our holding we need not reach
appellants’ claims as to their sentences.
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a written credit slip at its computer termi-
nal following transfer of money to the as-
signee through the electronic funds transfer
system, same was notice to assignee of the
assignment, barring subsequent revocation;
(3) where an agent has a specific contract
which is vitiated by the principal’s bank-
ruptey, the agency is terminated, but where
the agent was specifically requested to take
whatever action was advisable in light of
failure of the German bank, authority to
act as agent in receiving funds was not
terminated by bankruptey.

Affirmed.

1. Banks and Banking =89

Practices associated with banking
transactions can be conclusive evidence of
legal effect of those transactions. U.C.C.
§§ 1-101 et seq., 3—410, 4-303.

2. Banks and Banking ¢=188'%:

Based on nature of clearing house in-
terbank payments system, known as
CHIPS, and fact that member banks
viewed transactions as irrevocable, as evi-
denced by short-term change thereafter in-
stituted, CHIPS transfers were irrevocable
when made. U.C.C. §§ 1-101 et seq., 3410,
4-303.

3. Banks and Banking &=188%

Uniform Commercial Code does not
specifically address problems of electronic
funds transfer and was not applicable to
case in which there was raised issue as to
irrevocability of CHIPS transfers, but anal-
ogous use of concepts such as finality of
checks once “accepted” supported irrevoca-
bility of transfers. U.C.C. §§ 1-101 et seq.,
3410, 4-303.

4. Banks and Banking =188%

Common law supported view that
transfers made by electric funds transfer
system known as clearing house interbank
payments system, also known as CHIPS,
were irrevocable, in that deposits were
choses in action and were, as such, assigna-
ble. U.C.C. §§ 1-101 et seq., 3410, 4-303.
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5. Assignments ¢=31

For valid assignment of chose in action,
there must be specific direction to transfer
by assignor and notice to assignee, and
agreement may be manifested by conduct,
writing or parol, and in particular it exists
where assignor instructs obligor to pay spe-
cific fund owing to him to assignee, and
assignor either delivers that order to assign-
ee or notifies him of it, though required
notice to assignee may also be given by
obligor. U.C.C. §§ 1-101 et seq., 3410,
4-303.

6. Assignments =59

Where assignee received written credit
slip at its computer terminal following
transfer of money to assignee through elec-
tronic funds transfer system, same was no-
tice to assignee of assignment, barring sub-
sequent revocation. U.C.C. §§ 1-101 et
seq., 3410, 4-303.

7. Principal and Agent &=177(1)
Notice to agent is imputed to principal.

8. Principal and Agent =29

Where agent has specific contract
which is vitiated by principal’s bankruptey,
agency is terminated, but where agent was
specifically requested to take whatever ac-
tion was advisable in light of failure of
German bank, authority to act as agent in
receiving funds was not terminated by
bankruptey. U.C.C. §§ 1-101 et seq., 3410,
4-303.

Joseph D. Becker, New York City (Fox,
Glynn & Melamed, John R. Horan, Kathleen
M. Kundar, New York City, of counsel), for
plaintiff-appellant.

Roy L. Reardon, New York City (Simp-
son, Thacher & Bartlett, Henry Landau,
Nicholas M. Cannella, New York City, of
counsel), for defendant-appellee.

Before MOORE, OAKES and NEWMAN,
Circuit Judges.

MOORE, Circuit Judge:

Delbrueck & Company (“Delbrueck”) ap-
peals from the dismissal of its complaint
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after a bench trial held in the United States
District Court for the Southern District of
New York (Honorable Vincent L. Broder-
ick, District Judge). The complaint
charged Manufacturers Hanover Trust
Company (“Manufacturers”) with negli-
gence and breach of contract in failing to
revoke two transfers to the Chase Manhat-
tan Bank (“Chase”) for the account of
Bankhaus I.D. Herstatt, K.G.a.A. (“Her-
statt”) totaling $12.5 million. The transfers
were made via an electronic funds transfer
system established by the New York Clear-
ing House Association (“Clearing House”)
called the Clearing House Interbank Pay-
ments System and known as CHIPS.! Al-
though the facts are more fully presented
in Judge Broderick’s opinion below (464
F.Supp. 989), a brief statement of those
facts is necessary for this discussion of the
appeal.

1. We reproduce in full Judge Broderick’s dis-
cussion of the CHIPS system, 464 F.Supp. 989
at 992 n.5:

“The mechanics of effecting an interbank
payment under the CHIPS system are as fol-
lows: When the paying or sending bank
(Manufacturers) receives a telex from one of
its customers (Delbrueck) instructing it to
make a payment to a receiving bank (Chase),
another member of the CHIPS system, for
the account of one of the receiving bank’s
customers (Herstatt), the paying bank (Man-
ufacturers) first tests and verifies the telex.
Thereafter, the tested and verified telex is
sent to one of the CHIPS computer terminal
operators and the payment order contained
in the telex is programmed into the terminal
by typing into the computer the relevant in-
formation—i. e., the identifying codes for the
party originating the transfer (Delbrueck),
the remitting bank (Manufacturers), the re-
ceiving bank (Chase), the party for whom the
receiving bank is receiving the transfer (Her-
statt) and the amount of the transfer ($10
million and $2.5 million). This information is
then transmitted to the central computer lo-
cated at the Clearing House, which, based
upon the identifying codes searches out all
the necessary clerical information, stores the
message and causes a sending form to be
automatically typed at the sending bank. In
this case, this step was effected on June 25,
1974.

Once the programming of the computer
has been completed, the send form is sent to
the appropriate area at the sending bank for
approval. When a determination is made at
the sending bank (Manufacturers) to make
the payment, the form is returned to one of

Delbrueck is a German banking house
and performs functions as a commercial
bank, a brokerage house and an investment
bank. In connection with its banking busi-
ness in 1974, Delbrueck was involved in
buying and selling large quantities of for-
eign currency. Delbrueck maintained an
account with Manufacturers, a New York
banking corporation, and authorized Manu-
facturers to make payments out of the
account. These authorizations consisted of
telex messages which were customarily sent
the day before the transfer was to be made.

Delbrueck had entered into three foreign
exchange contracts with Herstatt which are
of importance for this appeal: one for $2.5
million and one for $10 million, both due on
June 26, 1974, and one for $10 million due
on June 27, 1974. In accordance with the
authorization procedure, Delbrueck sent a
telex message to Manufacturers on June 25,

the computer terminal operators, reinserted
in the computer and the release key is de-
pressed. At that moment, the central com-
puter at the Clearing House causes a credit
ticket to be printed automatically at the ter-
minal of the receiving bank (Chase) and a
debit ticket to be printed at the terminal of
the sending bank (Manufacturers). Further,
the central computer automatically makes a
permanent record of the transaction and deb-
its the Clearing House account of the sending
bank and credits the Clearing House account
of the receiving bank. In this case, this step
was effected at 11:36 and 11:37 for the $10
million and $2.5 million payment, respective-
ly, from Manufacturers for Delbrueck to
Chase for Herstatt.

The funds received by a receiving bank (e.
8., Chase) for the account of one of its cus-
tomers (e. g., Herstatt) via the receipt of a
CHIPS credit message are made available to
the customer and can be drawn upon by the
customer in the discharge of its obligations
that same day, as soon as the receiving bank
is aware of the fact that the funds have been
received. This running tabulation by the re-
ceiving bank is generally referred to as a
‘shadow balance.’

At the end of the day, the central computer
correlates all of the day’s transactions, nets
out the debits and credits, and prints out
reports showing which banks owe money
and which have money due them. That in-
formation is delivered to the New York Fed-
eral Reserve Bank the next business day and
adjustments are made on the appropriate
books of account.”
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1974 ordering Manufacturers to transfer, on
June 26, a total of $12.5 million to Chase for
the account of Herstatt. In addition, early
on the morning of June 26, Delbrueck au-
thorized the payment of the $10 million due
on June 27.

Then the problems began. Herstatt was
closed by the German banking authorities
around 10:80 a. m. (all times referred to are
Eastern Standard Time) on June 26. Chase
heard of the closing and immediately froze
payments out of Herstatt’s account but con-
tinued to accept incoming transfers. Del-
brueck sent a telex message to Manufactur-
ers at 11:30 a. m. requesting that the $10
million transfer to be made on June 27 be
stopped. On June 26 Manufacturers trans-
ferred to Chase via the CHIPS system the
payments which had been ordered to be
made that day, namely, $10 million trans-
ferred at 11:36 a. m. and $2.5 million at
11:37 a. m. Delbrueck called Manufactur-
ers at around 12:00 noon and later sent a
telex message, trying to stop or recall the
$12.5 million in payments which had already
been made. That afternoon phone calls
were made to Chase by Manufacturers and
Delbrueck. These calls were directed at
having the funds returned, but were unsuc-
cessful. At around 9:00 p. m. the evening
of June 26, Chase formally credited Her-
statt’s account with the $12.5 million.

Delbrueck maintains that the transfers
were revokable until 9:00 p. m. and that by
failing to revoke the transfers, Manufactur-
ers was negligent and had breached its im-
plied creditor-depositor contract with Del-
brueck. Stella Flour & Feed Corp. v. Na-
tional City Bank, 285 A.D. 182, 136 N.Y.S.2d
139, 14243 (1st Dept. 1954), aff'd, 308 N.Y.
1023, 127 N.E.2d 864 (1955). Thus, the cru-

2. Liability for alleged failure to revoke the
$12.5 million credit transfers was essentially
dependent upon the answer to the question
posed by Delbrueck (Delbrueck Br., p. 11)
“That issue [breach of contract] inescapably
requires consideration of the question, when
did the credit transfers to Herstatt become ir-
revocable?”

The breach of contract issue is characterized
by Delbrueck as “the central issue on this ap-
peal”. Manufacturers’ alleged failure to revoke
was “in breach of contract [because it] did not

609 FEDERAL REPORTER, 2d SERIES

cial issue on this appeal is whether the
transfers of funds via CHIPS at 11:36 and
11:37 a. m. were final? We hold those
transfers were irrevocable and affirm the
dismissal of the complaint.

First, the form of the transactions and
the manner in which the banks viewed the
transactions lead to the conclusion that the
11:36 and 11:37 a. m. transfers were final.
The CHIPS system was specifically created
to replace cashier’s checks as a means of
interbank payments of large amounts. As
is stated in the CHIPS manual, “CHIPS
completely eliminates checks for interbank
payment transfers”. (App. 377). It is not
disputed that cashier’s checks are irrevoca-
ble when transferred to the payee bank.

In addition, the Clearing House changed
its rules after the Herstatt failure to allow
revocation of transfers. Although the
Clearing House previously had no specific
rule concerning the finality of CHIPS
transfers, all member banks must have be-
lieved that once transfers were released,
they were final, except for adjustments
made for clerical errors. Delbrueck’s con-
duct supports this fact, because it initially
requested stop payment only on the $10
million to be paid on June 27, apparently
believing that the June 26 transfers had
been made and were irrevocable.

As a direct result of the Herstatt failure,
this new procedure was announced on July
1, 1974. The change was necessitated by a
backlog in releasing orders created by un-
certainties in the financial markets due to
the Herstatt failure. Orders were not be-
ing released until the transferor was certain
that funds were available to cover the
transfer. The new procedure outlined in
the July 1 announcement allowed members

do so”. Delbrueck concedes that: “If the cred-
it transfers were irrevocable this appeal must
fail, for the contract between Manufacturers
and Delbrueck requires that any stop order
issued by Delbrueck be received by Manufac-
turers at a time when Manufacturers still had
power to revoke the transfers”. (Delbrueck
Br., p. 3).

We address the issues 1 and 2 presented for
review by Delbrueck and refer to Judge Broder-
ick’s opinion, which we endorse, as to the other
issues stated. (Delbrueck Br., pp. 1, 2).
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to release payments but still have a right to
recall them until 10:00 a. m. of the morning
after the transfer. The change would not
have been required if the transfers were
considered revocable by member banks.
And subsequently, on November 4, 1974,
the CHIPS system reverted to the tacitly
accepted procedure used before July 1,

which was that the transfers were irrevoca-
ble.

The fact that final settling of the
accounts was not done until 9:00 p. m. is
irrelevant. That was a mere bookkeeping
entry. As Manufacturers asserts, a cash
payment or a cashier’s check would not
have been formally entered on Chase’s
books until 9:00 p. m. and even Delbrueck
agrees that cash or a cashier’s check would
be irrevocable when transferred.

[1,2] The practices associated with
banking transactions can be conclusive evi-
dence of the legal effect of those transac-
tions. Indianapolis Morris Plan Corp. v.
Karlen, 28 N.Y.2d 30, 36, 319 N.Y.S.2d 831,
268 N.E.2d 632 (1971); Hanlon v. Union
Bank of Medina, 247 N.Y. 389, 391, 160 N.E.
650 (1928). Based on the nature of the
CHIPS system, and the fact that the mem-
ber banks viewed the transactions as irrevo-
cable (as evidenced by the short term
change instituted after the Herstatt fail-
ure) we hold that the CHIPS transfers were
irrevocable when made.

[3] The Uniform Commercial Code
(“UCC”) is not applicable to this case be-
cause the UCC does not specifically address
the problems of electronic funds transfer.
However, analogous use of concepts such as
the finality of checks once ‘“accepted”
(§§ 3-410, 4-303) would support the irrevo-
cability of these transfers.

[4,5] The common law supports the
view that these transfers were irrevocable.
Delbrueck’s deposits with Manufacturers
were choses in action and as such were
assignable. Miller v. Wells Fargo Bank In-
ternational Corp., 406 F.Supp. 452 (S.D.N.Y.
1975), affirmed, 540 F.2d 548 (2d Cir. 1976);
Paragon International, N. V. v. Standard
Plastics, Inc., 353 F.Supp. 88, 93 (S.D.N.Y.

1978). In order for there to be a valid
assignment of a chose in action, there must
be a specific direction to transfer by the
assignor and notice to the assignee. As the
Miller court stated:
“In sum, an assignment requires an
agreement whereby the assignor agrees
to transfer presently all right, title and
control over the subject matter of the
assignment to the assignee. Such an
agreement may be manifested by con-
duct, writing or parol, and in particular it
exists where the assignor instructs his
obligor to pay the specific fund owing to
him to the assignee, and the assignor
either delivers that order to the assignee
or notifies him of it.” Miller, supra, 406
F.Supp. 452 at 474.
The required notice to the assignee may
also be given by the obligor.
“An order by the creditor [Delbrueck]
given directly to the debtor [Manufactur-
ers] requesting him to pay a third person
[Chase or Herstatt] does not in the ab-
sence of notice to that person make him
an assignee of the claim.” 3 Williston,
Contracts § 406 at 156 (3d ed. 1960). See
also Schreiber v. Keller Engraving Co., 57
Misc. 644, 108 N.Y.S. 658 (Sup.Ct.1908).

[6] Delbrueck had given Manufacturers
a clear direction to transfer these funds in
its telex message of June 25. However, Del-
brueck argues that the transfers were revo-
cable until the necessary notice was given
to the assignee. But notice was given in
this case before Delbrueck sought to revoke
the transfer.

Chase was the assignee. Delbrueck’s di-
rection in the telex message was to pay
To CHASE BANK N Y
ACCT BANKHAUS ID HERSTATT
KGAA
(App. 358).
When Manufacturers transferred the mon-
ey to Chase, Chase received a written credit
slip at its computer terminal. That was
notice to Chase of the assignment.

[7] Even if one assumes that Herstatt,

not Chase, was the assignee, notice to Chase
will be imputed to Herstatt. Chase was the
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paying and receiving agent of Herstatt, and
notice to an agent is imputed to the princi-
pal. Farr v. Newman, 14 N.Y.2d 183, 187,
250 N.Y.S.2d 272, 199 N.E.2d 369 (1964).
See also Nolan v. Williamson Music, Inc.,
300 F.Supp. 1311, 1316 (S.D.N.Y.1960);
Ford v. Grand Union Co., 268 N.Y. 243, 252,
197 N.E. 266 (1935).

[8] Delbrueck’s argument that Chase
was not Herstatt’s agent after the declared
bankruptey will not stand. Herstatt had
directed Chase to “take whatever action
[Chase] felt advisable as a result of this
information [i. e. the closing of Herstatt).”
(App. 68). Thus, Chase’s freezing of pay-
ments out of Herstatt’s account was only
Chase continuing to act within the scope of
its agency relationship with Herstatt.

Furthermore, the Restatement (Second)
of Agency states:
“The bankruptcy of the princi-
pal, of which the agent has notice, termi-
nates his authority as to transactions
which he should infer the principal no
longer consents to have conducted for
him.” (§ 114).
Thus, where an agent has a specific con-
tract which is vitiated by the principal’s
bankruptcy, the agency is terminated.
Lewis Sagal & Co. v. Smith, 35 F.2d 182,
183 (3d Cir. 1929). However, Chase (the
agent) could infer in this case that Herstatt
(the principal) would consent to Chase gath-
ering payments for Herstatt’s account. In-
deed, no inference is required because Her-
statt specifically requested Chase to “take
whatever action advisable”.
Chase’s authority to act as agent for Her-
statt in receiving funds was not terminated
by the bankruptcy.

Sokoloff v. National City Bank, 250 N.Y.
69, 164 N.E. 745 (1928) is inapposite to this
situation. That case dealt with whether or
not an intermediary bank can be agent for
both the transferor and the transferee.
Here, Chase is agent for Herstatt and Man-
ufacturers is agent for Delbrueck. Chase’s
knowledge of the transfers is imputed to
Herstatt, and the assignment was effective.

The other points raised by Delbrueck on
appeal were adequately addressed in the

609 FEDERAL REPORTER, 2d SERIES

well-considered opinion of the court below.
We are in agreement with that decision in
all respects and hold that the CHIPS pay-
ments from Manufacturers to Chase were
irrevocable at 11:36 and 11:37 a. m., the
times of the transfers.

The dismissal of the complaint is af-
firmed.
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The United States District Court for
the Eastern District of New York, Edward
R. Neaher, J., conditionally granted defend-
ants’ writ of habeas corpus on primary
ground that they had received unfair trial
in state court in violation of due process
clause of Fourteenth Amendment because
of conduct of trial judge, and State of New
York appealed. The Court of Appeals, Gur-
fein, Circuit Judge, held that defendants’
contention in state courts that trial judge’s
intervention in proceedings had deprived
them of fair trial as matter of state law,
which defendants supported by citing num-
ber of state court decisions dealing with
supervisory power of state courts, did not
exhaust their claim, later asserted in feder-
al habeas corpus proceeding, that trial court



